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M/s. Aneesh Engineers
za 3rfla 3mag a rig€ t{ aft inf# fr featt or4t P+Rua var a Tar

%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

#tr zyca, snr zca vi hara an)Rt1 nnf@auat 3r8
. Appeal to Customs Central Excise And Service Tax Appellate Tribunal :- ·

'fcrrrm~.1994 cB1" tfRf 86 a aifa 34la atf "CfIB cB1" "G'fT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a Ra ft tr grca, sn zcn qi hara an4l#ha =nnf@av i1.20, rqz Racca
cfil-CJl\3°-s, 'Bmofr ~. 31\5+-lc\liillc\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad- 380 016.

(ii) 3r4lRl; =In1f@raw at ffh1 37f@/fr4, 1994 cB1" tfRf 86 (1) 3i+fa
31fl arm Ranta4), 1994Pu 9(@)3if feffa If yet- s a ffzii
# cB1" ft vi sr er fGru 3mer a fog or8la 6t '1t "ITT ~ ~
Rt aft aRg (Gr a v m1fa uf elf) 3ITT merfG penan,f@au qT rlllll4id
fer &, agtnf 4Ra ea a a nu4ls a zrua Rzr aifa aa
~ cfi xii""Ef # ~~ cB1" -i:rfTl", G1:lNf cB1" it 3jt ann ·Tm uf T; 5 "&t"rur m ~ cnl=f
% cf6T -wrc: 1000 / - #) 3hcrft etftt arn a6 it, nu #t min at aura mar fr
-wrc: 5 C'lruf m 50 "&t"rur cTcb" m m -wrc: 5000 / - #$h 3ft eft gi iaa at in, an #t
mir 3it am mzn uufn T; 50 "&t"rur m ~ ~ % cffif -wrc: 10000 / - #h rat eft 1

(ii) The ~peal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcl'\fn:r~.1994 C/5l° mxT 86 C/5l° '311"-mxf (2~) Cfi 3Tc'flTTf ~ ~ Pilll--llctcll, 1994 Cfi ~ 9 (2~)
Cfi 3iaf feifRa nrf "(ffl.t'r.7 if C/5l° ur ft gi sr rr 3mgr, €t sag/ mgr, #€ta snzcea (sr@ta) # sat # ufai (s mfrR &hf) 3i srzgai/arras srga arrar 3rga, #4tu
al yea, arft4tu =nznf@raw at or4ea aal a fer ?a g; #tm yd a4tu sur zgea al/ smgai,
4ta sn zre grqf 3mer #l uR ft zhft I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. ~~ .-1.lllllC'lll ~~. 1975 C/5l° Will 1N~-1 Cfi 3if ReaffRa fg 3rg Te rzr
vi err ,If@rant #a arr?gr at >lTil l=R xii 6.50/- tWf cf)J .-1.lllllC'lll~~WIT~~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. ta zgca, qr yes y hara oral4tu mraf@aw (arff@4fen) [zmnra68), 1982 affa vi ran viafera
llJl1C'1T q51 fl fA-1 R-la ffl ~ WP'lT ctI° 31N ~ UTR~ fcnm iJITdT -g I

3. Attention is also invited to the rules covering these and other related matters contained in O
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ ~rc;:cf,,~ 3c'9Tc';" ~rc;:cf,gihara 3r4#tr If@rawr (g@tr4a a#uf3qi4mi i#tzr3qr.:, .:,

era 3f@1fr, 8&gy Rtar 3en h3iaifa#tr(izr-) 3f@,farm 2a&g(28g frin 29) fecaia: ·.e.2&8.:,

5i #r fa4rr3r@1fer, r&&y frnr z3 h 3iair hara at ±fr rarfra&?&, zrtfr RR are qa-f?r 5rm #er

3r@art?k, serf faz arr ahsiaairsrar #rsarr 3rhf@aear zrf@zrails«va 3rf@era a'I" m-
#sc4hr 3eqTz reaviara a 3iaiazn far av alaifsf@k.:, .:,

(i) ~ 11 ~ c!1 3i"ctat=r fo:rmfu:r rcfi'Ji

(ii) cr&dz 5ran #r t a{ area uf
(iii) ~ ~ ~4J-tlclc4'J cli" fo:rwr 6 c!1 3iaaia 2r zaa

3rat serfzr fazrnuh uaenc fa4rzr (i. 2) 3rf@0fr, 2014a 3carua fa4t 3r41#tr nf@arra
"w:ra=r~~ 3-lWW .wfrc;r cn1"~ ;:iffe~ I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4) (i) s iaf #,zr 3mer# i;rfc:l" 3r4lr ,fauraairGzi eram ~rc;:q;- ~~ Fcl cl IRia ITT ill J:ITJT
.:, .:,

w dTV erasa 1 0 % gram r 3thszibar avg fa el l Rea gtas avsh 1 o sac wRtsr anp
3 3 o 2

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

0

This appeal has been filed by M/s Annesh Engineers, 3, Aman
Park, Opp. Aradhna Society, Kaloi, Dist. Gandhinagar (hereinafter

referred to "as the appellant") against the Order-in-Original No.GNR-STX

DEM-DC-37/2015 dated 29.06.2015 (hereinafter referred to as "the

impugned order") passed by the Deputy Commissioner of Central Excise,

Gandhinagar Division (hereinafter referred to as "the adjudicating

authority").

2. Brief facts of the case are that the appellant is engaged in providing

taxable service viz. Construction Services other than residential complex,

including commercial/industrial building or civil structure and Work Contract

Service. They were carrying out the work of laying of pipeline to M/s ONGC
and M/s IFFCO. During scrutiny of ST-3 returns for the period from July 2012
to September 2012, it appeared that they had paid service tax amounting to

Rs.85,783/- on the value of taxable service amounting to Rs.23,13,432/- by

availing benefit of Serial No.12 of Notification No.26/2012-ST dated

20.06.2012 for the service of Construction Services other than residential

complex, including commercial/industrial building or civil structure. It also
appeared that the appellant had provided work contract service and paid
Service Tax amounting to Rs.18,983/- for the value of taxable service on

which service payable under partial reverse charge of Rs.3,83,966/-, by

availing benefit of Notification No.30/2012-ST dated 20.06.2012

2.1 A show cause notice dated 27.09.2014 was issued to the appellant for

recovery of service tax amounting to R.2,89,904/- (Rs.2,00,158/- for
Construction Services other than residential complex, including

commercial/industrial building or civil structure and Rs.28,746/- for work

O contract service) for denying the benefit of Notification No.26/2012-ST and
30/2012-ST with interest and imposition of penalty on the following grounds:

(I) SI No.12 of Notification No.26/2012-ST exempts taxable service of

Construction of complex, building, civil structure or a part thereof, intended
for a sale to a buyer, wholly or partly except where entire consideration is

received after issuance of completion certificate by the competent authority.

As the appellant was engaged in providing taxable service of laying of pipe
line to M/s ONGC and M/s IFFCO, they were not eligible for availing the

benefit of said notification.

· (ii) Partial reverse charge under SI.No.9 of Notification 30/2012-ST

is applicable only on the service portion of works contract, therefore, the

appellant was required to pay full rate of service tax.
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2.3 The said show cause notice was adjudicated by the adjudicating

authority by confirming the demand with interest and imposed penalty of
Rs.22,890/- under Section 76 of Finance Act, 1994 (FA).

3. Being Aggrieved, the appellant had filed the present appeal on the
grounds that the appellant was involved in undertaking composite contracts

for supply and construction and for the said purpose, they obtained an order

from the customer, take measurements at site, procure the construction

material and other material from the market and construct the site; that for

the said composite contract a lump sum consideration is charged from the
customer. During the relevant period, the appellant had opted for the

execution of work of M/s ONGC in relation to laying of the pipe line under
valuation rule, vide notification No.24/2012-ST. After adopting the said

valuation rule vide notification No.24/2012-ST and reverse charge method

provision under notification No.30/2012-ST the appellant had discharged the

correct service tax liability for work contract service; that they engaged in
execution of work with material and labour of M/s IFFCO for construction of

the original work and discharged service tax as per valuation rule vide
notification 24/2012-ST. Therefore, there was no short payment in the
matter. No penalty is imposable in the matter as the issue involved is
interpretation of statutory provisions.

4. A personal hearing in the matter was held on 13.04.2016 and Shri
Vipul Khandhar, Chartered Accountant appeared for the same. He reiterated

the grounds of appeal and submitted that service tax cannot be revised at
this stage and therefore, the claim of abatement should be verified from the
records of the appellant and allows the benefit.

5. I have carefully gone through the facts of the case on records, appeal
memorandum and submissions made by the appellant at the time of personal
hearing. The limited point to be decided in the matter is whether the
appellant is eligible for availment of benefit of (1) Serial No.12 of Notification

No. 26 /2012-ST dated 01.06.2012 for providing taxable service of
"Construction Services other than residential complex, including
commercial/industrial. building or civil structure" and (2) Serial No.9 of
Notification No.30/2012-ST dated 01.06.2012 for "work contract service" or
otherwise.

5.1 As regards availment of benefit under Notification No.12/2012-ST, I
find that the serial no.12 of the said notification grants exemption to the
taxable service of "construction of a complex, building, civil structure or a
part thereof, intended for a sale to a buyer, wholly or partly except where
entire consideration is received after issuance of completion certificate-bythe
competent authority. In the matter, the contention or the/,$8fiat&i##

[, .authority was that the appellant had provided taxable service of ljihg di± %%: : .A,
1\\ ~- Q:c.{)(5/a~::;•° + $°\so.s' "
a#era..-.or

a

, I
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pipeline to M/s ONGC, M/s IFFCO during the relevant period and they were

claimed exemption under different classification of service. Therefore the

appellant is not eligible for such benefit under the above said notification. In

this regard, I find that that the appellant has not disputed the fact that they

were providing taxable service of laying of pipeline to M/s ONGC etc and filed
ST-3 return under different classification of service as mentioned above. It is
the contention of the appellant that during the relevant period they had

opted for the execution of work of M/s ONGC etc under Rule 2A(ii) ( C) of

Service Tax(Determination value of ) Rule, 2006 (amended vide notification

No .. 24/2012 dated 01.07.2012) and were providing service of laying of

pipeline with material and labour; that they were wrongly classified the said

service under construction of commercial & industrial service and paid duty
accordingly. As per the said Valuation Rules, I find that the appellant was

liable for service tax on 60% of total amount charged. The said argument of

the appellant does not appear to be correct and acceptable, looking into the

facts and circumstances of the instant case. The above said Rule 2 A

specifies for "Determination of value of service portion in the execution of a

works contracts". As per the said Rule, the valuation of service and liability to
discharge service tax pertains under "Work Contract Service". In the instant

case, I find that the appellant has filed ST-3 return for the relevant period by
classifying the service as "Construction Services other than residential

complex, including commercial/industrial building or civil structure" though
they have provided taxable service of "laying of pipe line" and availed the

benefit of SI.No.12 of notification a No.26/2012-ST and paid only 4.8%
service tax on total amount charged. Such argument of the appellant is made

after thought as held by the adjudicating authority, especially in a situation

where they have never come forward with such argument except at the time
of personal hearing before the adjudicating authority and did not revise their

ST-3 return to that extent. This situation clearly indicates that the appellant

had availed more benefit under the said notification No.26/2012 by wrong

classification of service. Hence, the contention made by the adjudicating in

para 11.2 and 11.3 that the appellant is not eligible for the benefit of

notification No.26/2012-ST and availed inappropriately, appears as proper

and correct and do not require any interfere in the said discussion.

5.2 As regards availment of the benefit of Serial No.9 of Notification
No.30/2012-ST dated 01.06.2012 for "work contract service", it was the
contention of the adjudicating authority that the appellant had provided

service of "work Contract" service during the relevant period and 'the partial

reverse charge under SI.No.9 of the Notification No.30/2012-ST is applicable

only on the service portion in execution of works contract. It was the

submission of the appellant that they have availed 40% abatement on total

value of the contract amounting to Rs.3,83,966/-, under Rule 2 A(ii) (.-~k_q_),,__9{f;_·:-_:..;;~~
Service tax valuation Rules, on which service tax @12.36% amount!,ri.,~·};:,·;:):..~)f c~,:z,;,

. . (:·: - ( ,''.} '< ::'\,\ "is res
"s ± .>2+5 Ho;ewrerara%

0

0



6
F No.V2(CS)27/STC -111/15-16

Rs.18,893/- was paid. Hence there was no short payment and the only
mistake was made by mentioning wrong notification No. in the ST-3 return.

5.2.1 It is not disputed that in ST-3 return for the relevant period, the

appellant had shown value of taxable service amounting to Rs.3,83,966/- as

amount on which service tax payable under partial reverse charge. This fact

is quite contradictory to the submission of the appellant that the said amount
is the value of the total contract. The appellant has requested at the time of

personal hearing that the benefit of abatement may be given to them after
due verification of their records. I find merit consideration in their request,

especially, in the circumstance where the adjudicating authority has also
denied the benefit on the basis of non submission of substantiate

documentary evidences which proves that the said value is total contract

value and not the total amount on which service tax is payable. In the

circumstances, I remand back the matter to the adjudicating authority to

verify afresh and decide the matter accordingly. The appellant is also at

liberty to submit necessary evidences to the above extent.

6. In view of above discussions, I up held the order passed by the

adjudicating authority so far as it is concerned to the amount of

Rs.2,00,158/- with interest in respect of taxable service of construction
service other than residential complex, including commercial/industrial
building or civil structure. As regards the amount of Rs.28,746/- in respect

of taxable service of work contract service, I remand back the case to the

adjudicating authority as mentioned at para 5.2.1 above for fresh decision

after-following principles of natural justice.

7. As regards imposition of penalty, I dot find any interference of
discussion made in para 11. 7 of the impugned order by the adjudicating

authority. Since, the appeal is partially up held, the penalty is also to be

reduced. Therefore, I reduce the penalty to Rs.20,000/- from Rs.22,890/-.

a

0

0

8. The appeal is accordingly disposed off. .i.-
COMMISSIONER (APPEAL-I)

CENTRAL EXCISE, AHMEDABAD
Attested

2v2atrteu
(Mohanan i'
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D
To,
M/s Annesh Engineers,
3, Aman Park, Opp. Aradhna Society,
Kaloi, Dist. Gandhinagar

Date: 16/0/2016
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Copy to:
1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-

III
4. The Dy./ Asstt. Commissioner, Central Excise, Division- Gandhinagar,
Ahmedabad-III

5 Guard file.
6. P.A file.
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